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RML-WORLD ‘‘RASEH.4LL” A RRITKATION USES THE SIMJLTANEOUS EXCHANGE OF 
OFFERS; SEQUENTIAL 0 1  KS M’OVLU hlPKOPERLY DISTORT THE PROCESS 

7 I n  “hascball” ai.biii-atioii e x h  pai-ty iendci-s a I ~ L .  best offer, and rhe arbitralor 
n i u h !  choose beiween those oficrs 

o This foi-in of ai-biti-ation is dcsigncd to force pallies rowai-d more 
rcasonable posiiions - a n  objective that IS subverted if one party must go 
first and the other inay oppoi~unislically tailor 11s offer in response. 

I The Major Leasue Basehall (“MLB”) salary arbitration rules and the guidance 
pi-ovtded by the American AI  bitration Astociation (“AAA”) and Judicial 
Arbitration and Mediiirioii Services. lnc (“JAMS”) on final offer arbitration 
uniioi-in11 call for ;I sirn~iItiriieous exchange of offers. 

c) The MLB Basic Agi-eement provides that “[tlhe Player and the Club shall 
exclzange with each o h e i  in aduncc  of tlic hearins single salary figures 
tor the coming season (which  need not bc figures offered during the prior 
negotiations) 
A A A ‘ s  Di-rgfiiyq L ) i p t / e  Ke.vtiliirion C/au.sr~$ - A Prucricul Giizde provides 
that “[e]acli p a n y  sh;ilI subinir to the arbitrator and exchange wilh each 
ulher i n  i rdunce of rhc hcariiig thcir I a t ,  best offcrs ’” 

ci 

1 If the Coniiiiission anticipates using AAA arbitration procedures to 
resolve piogramming pu ic in~  issues, i t  should be consistent and use 
all o l  the procedures anticipated by AAA 

o The sti-eamlined rules uscd by JAMS for baseball arbitration state “the 
Panics shall exchange and provide to the Case Manager written proposals 
for the amount of  money damages thcy would offer or demand. as 
applicable 
7’hese is no provision f o r  sequerrtial offess and countes-offers in any of 
thcce u ~ ~ t h ~ ~ r i t a t i i ~ c  Tousces ut; “baseball” arbitration. 

0 

I The rcliolarly Iiter:iture oil t h i s  typc ot arbitration presumes a simultaneous 
exchange of offer? ‘ 

M1.R 2003-2006 Basic A:iecmrnt, :%iicle VI, Section r(6) (emphahis added) (avdilable ar 
us I I hiin2 coinlus y m g  co in l i l~p i~ l in lbpa lmIbp~cba pdt) 
S c c ~ i i ~ n  V I 3  (eniphasi5 added) (a\;iil:ible ; i t  

WMM, :ldr oiuJindex2 I ~sp’’JSP~sid= I5717~JSP~ic=~1ploadVIVES1TEU(ules_Procedures~DR~G 
u i L i r k  i.iu~cbook hunl~b,iseb,ili 1 
R u l e  ZS (einphLiris added) (a\’ailable ni  \&!< ii p m w d i  coin/ctre;unlir~ed_ai-bit iation~iule~- 
?001 .isp#I<ule28) 
Sre. P :  , A Faimei- m d  P Pecorino, “B;irpinin_e With Iiitormntive Oiiers 
Oller Aih~t~.~iion,”Joiimol (I/ L q d  Studies, Vol 27 a t  p 419 (June 1998)(if arbiuation I S  

InwihemJ, “[blorh hid\ aic made *rniulianeously and become common knowledge” (emphdsis 
added)), K Gibbons, “12eLiinin: in Equilibi iurn Models < I F  Arbitration." The Aniericnn Economlc 
Rei,icw. Vol 78 No 5 ‘11 p 898 t Dec IYXX)(”The timing of final-otter arbiuarion is as follows 
FII ’ t ,  [lie ~ p i i  ltes ~imultflrreoir\ly huhini l  thcir oriels to the arbir13ior ’’ (emphasis ;Idded)) 

An Analysis of Final -  



I l r  the Commissiun were to adopt a sysrem based on sequential offers, it would 
change the parties’ inccniives and distort thc negotiation and arbitration 
ploc’:sscs 

c) Firbt, sequential offcis uould Zive cablc operators greater incentive ro 
I I I I ~ I ~ ~ C  arbitration in every case ratlier than reach a negotiated agreement. 

At 3 minimum, the cable operator gets a free look at News Corp . ’~  
last best offer ~ . i t h o u [  fear of losing programming. 

1 

CI Sccond, sequential nfl‘crs uould shew the rcsults towards cable operators 
1 Wlicre neithci party kiiows what tlie other is going to offer, both 

ha\e the inccntive to make the most reasonable offer possible - 
t h a t  is tlic undeilying ra i ionale loi- baseball arbitration 
Where the cable operator hnows wha t  News Corp. has offered, i t  

wil l  be ablc to act upportunistically by using News Corp.’s offer - 
rather t h a n  an independent assessment of fau- market value - to 
dclci mine its on’n counter-offer 

c Rcsult moie ~“ i~que i l t  replatory inlervention into commercial 
negotiations and iiicieased transaction costs t h a t  ultimately w ~ l l  be passed 
on tc7 coiiwmers 

I Tlieic is no reawn to p ixe  Ycws Coip ar such a sharp disadvantage to incumbent 
cable operators 

o Once arbitration is irzitiated, any arguable leverage that News Corp. has 
gained overthe cable operator by acquiring an interest in DIRECTV is 
nullijkd, as the relative cornniercial position of the parties is irrelevant 
to the arbitrator’s deterinination of a fair market value f o r  the 
prograin i n  iug. 
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(5) 7ii i i~' lohlL' om/ & m i o i i  Subiiiissioii inay he made at any 
l i i i ic  hetwreii 1;inu:iry i and January I5 I n  the evcnt the otter of the 
Club 1 5  i rduccd (111 01 wbiequenl Lo 1:iiiuaiy 15, the Player's right to 
>uhmit to drhilrmoii <hall he reinmted fui a period o f  7 dayb. Arbi- 
i m l i o n  hearings \hall  be held as soon as powh le  after suhmisbion 
mil. to thc extent practicable, shall he xhcduled tci he held from 
Febrtiary I tu February 20 The arbitration panel may render the 
decihion ai1 [lie d ~ y  0 1  the hearing, dnd shall make evcry ettort tu do 
50 i iot lilrci than 2 1  hourh l u l l o ~ i i i g  the close o f  the hearing The 
,ii-bitration 1pancI shal l  he limited to awarding only oiie or the other 
C J ~  the t ho  tigureh whmitted There \hal l  be no opinion There shall 
he no rc le i i ie  IIF th? di h i r i~mon ilwaid by the arbitration panel except 
11) Llie Club. Ihz PIa!cr. the .4siociaiioii and the LRD The panel 
chair 4idl iiiiti;ill) inrorin the Association aiid rheLRD or the award 
oiil) and 110t how (he panel inzinhcis voted The panel chair shall 
disclo,e to rlic Asrociation and the L R D  rhe individual votes of  the 
p,~i ie l  niernhcr-< (in rncli \larch 15 following tlie Fehruary hearings 
The panel chai i  \hall insert the figure a\v;irded in paragraph 2 of ihe 
duplicarc Lnitirrni Player's Coniracty delivered at the heaiing and 
\hall t o rwxd  holh COPIS\ i o  tlie Oftice oi [he Commissioner 

(6) r(,i~117 Siibi i i is, i ioi i  The PI;I\,cr and the Club shal l  
cxc1i:in.w L\ ith cach other in ad\ ance or Ihe liearine slnple salary ti&- 
urc\ tor thc corninF w a w n  (which need iiot he fieurrs orfered dur- 
i i i v  [lie piiiir ncgouatiuiis) and then shall submii such fieureb to the 
ai hilrauoii panel A t  t l i e  Iieariiig, the Playei and Club r l ia l l  deliver to 
the arhiliauirn paiiel l lnifurrn Player's Contract executed in dupli- 
ciile. cornplcrc cxcep~ tor the w l a r y  figure to be inqerted in  para- 
fr:iph 2 Upoii subrni\Eion of the salary i \ w e  to arbitration by either 
Pla)zr o r  Club. ilie Playei shall be regxdzd as  3 si&ned Playcr 
iuiilcs\ [lie Player w i t h d i ~ w ~  froin arbitration as provided in para- 
y d p h  (41 ahwe) 

( 7 )  .Tclr< i ioi i OJ ;lidii!r(iroi~i The Arwc ia t ion  and the L R D  shall 
annually s l e c i  rhc arh i i i ~~ to r \  111 the event they are unable to agree 
by 1 m u q  I in ai113 year. they jointly <hall request Lhnt the Ameri- 
caii Arhi~ral ion Ac\ociatlon f u r n i s h  thrin lists of prominent, protes- 
\ioiirlI arbiti~arorb Llpon wceipt o f  such l ists, the arbitrators shall he 
selected by alternately slrihing iiames from the l i s t s  All cases shall 
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Drafting Dispute Resolution Clauses - A Practical Guide 

In 1997 William K Slate 1 1 ,  president 01 the American Arbitration Association, formed the p draft in^ 
Resolution Clauses" Committee under the guidance ot the AAKs general counsel Michael F Hoell 
review the existing booklet and to determine whether improvements could be made The committe 
consisting ol James H Carter 01 Sullivan 8 Cromwell. chair, and members Winslow Christian, Da 
Freyer o! Skadden, Arps, Slate Meagher 8 Flom, Richard K Jeydel. senior vice president, gener: 
and secretary 01 Kanematsu USA Inc I Charles B Molineaux 01 Wickwire Gavin and John H Wllk 
Donovan Leisure. Newton & l i m e ,  contributed greatly to revising thls booklet 

The booklet 1s inlended lo assist parties in dialling alternative dispute resolution (ADR) clauses M 
in mind, and In addition to the suggested clauses, the committee compiled a checklist 01 consider; 
the draller, as well as examples 01 supplemental language which go beyond the basic clauses Us 
benelit from the commentary throughout the text which helps lo identlly points of interest Parties 1 

questions regarding drafting an AAA clause should contact their local AAA Office 
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A A A  - ~Ai-biiriliion. Mediation and other lorms 01 Allcrnative uispute Kesolution (AUK) - . rage I 01 1 

13. "Baseball'' Arbitration 

'Baseball arhilration is a methodology used in many different contexts in addition Io baseball players' salary disputes, and IS particularly efl 
when parties have a long lerm relalionship The procedure involves each party submitting a number to the arbitrator(s) and serving the nun 
01 her adversary on the understanding that !oliowing a hearing. the arhitrator(s) will pick one of the submitted numbers, nothing else A ke) 
l b s  dpproach :s IhaL the13 IS  incentive lor a party to submit a highly reasonable number, Since this increases the likelihood that the arbitratc 
select that number In sone  instances, the process o i  submitting the numbers moves the parties so close together that the dispute IS Settlt 
a hearing Sample IanguEige providing for "baseball" arbitration IS set lorth below 

BASEBALL 1 Each pal-ty shall submit to the arbitrator and exchange with each other in advance of 
the hearing their last, best olters The arbitrator shall be limited lo  awarding only one 
or the other of the two tigures submitted 

Iiti i i / / u  14 u Jdr oi-z/lndeh? I 1sn'~JSPssid=l~7?7KLJSPsrc=unload\IVESIT \clausebook htm 12/1/2003 
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l o r  any act or omifssion in  connection w i th  any 
Arbi t rat ion conducted under these Rules, 
including but no t  l imi ted t o  a recusal by the 
A rb  i t rat0 r 

Rule 26. Fees 
ia)  Each Party shall pay its pro-rata share of 
J A M S  fees and expenses as set for th in the 
J A M S  fee schedule in  effect at  the t ime  o f  the 
commencement of the Arbitration. unless the 
Parties agree on a different allocation o f  fees 
and expenses J A M S  agreement to render 
services is jo int ly w i th  the Party and the 
attorney or other representative of the Party in 

the Arbitration 

ib) JAMS requires that the Parties deposit the 
fees and expenses for  the Arbitration pr ior  t o  
the Hearing .and may  preclude a Party that has 
f a i l e d  t o  deposit its pro-rata or agreed-upon 
share of the fees and expenses f r o m  offering 
evidence o f  any affirmative claim at the Hear- 
ing J A M S  may waive the deposit requirement 
upon a showing of good cause. 

ic )  Thc Parties are lo int ly and severally liable 
for  the payment o f  the fees and expenses of 
JAMS In the event that one Party has paid 
more than it:. share o f  the fees, the Arbitrator 
may  award against any other Party any costs 
o r  fees that such Party owes w i th  respect t o  
the Arbitration 

( d )  JAMS may defel issuance of an Arbitration 
Award rendered b y  the Arbitrator if any and/or 
a l l  outstanding invoices are not pa id If JAMS 
declines to issue an Arbitration Award in  
accordance w i th  th is  Rule, it shall not be 
issued to any Party 

( e )  Entities whose interests are not adverse 
w i th  respect i o  the issues in dispute shall be 
treated as a single Party for  purposes of 
JAMS' assessment of fees JAMS shall deter- 
mine whether the interests between entities 
are adverse for purpose of fees, considering 
such factors as whether the entities are repre- 
sented by the same attorney and whether the 
cntlt ies a re  presenting jo int  or separate posi- 
t ions at the A,bttration 

Rule 27. Bracketed (or High-Low) 
Arbitration Option 

(a)  At any t ime  before the issuance of the 
Arbitration Award, the Parties may agree, in 
writ ing, on minimum and m a x i m u m  amounts 
of damages that may  be awarded o n  each 
claim or o n  all claims in the aggregate The 
Parties shall prompt ly  notify the Case Man-  
ager, and provide to the Case Manager a copy 
o f  their wr i t ten agreement setting for th  the 
agreed-upon m a x i m u m  and minimum 
amounts 

ib) The Case Manager shall no t  i n fo rm the 
Arbitrator o f  the agreement t o  proceed with 
this opt ion o r  o f  the agreed-upon m i n i m u m  
and m a x i m u m  levels wi thout  the consent of 
the Parties 

ic)  The Arbitrator shall render t h e  Award in 
accordance wi th  Rule 19. 

id) In the event that the Award of the Arbitra- 
tor  is in between the agreed-upon m in imum 
and max imum amounts, the Award shall 
become f inal  as is In the event that the Award 
IS below the agreed-upon m i n i m u m  amount. 
the final Award issued shall be corrected t o  
reflect the agreed-upon m i n i m u m  amount  In 
the event that the Award IS above the agreed- 
upon max imum amount, the final Award 
issued shall be corrected t o  reflect t h e  agreed- 
upon m a x i m u m  amount  

Rule 28. Final Offer (or Baseball) 

(a) Upon agreement of the Parties to use the 
opt ion set for th in  th is Rule, at least seven (7) 
calendar days before the Arbitration Hearing, 
the Parties shall exchanqe and provide t o  the 
Case Manager wr i t ten proposals for  the 
amount  of money damaqes they w o u l d  offer 

lieve t o  be appropriate based o n  the standard 
set forth in Rule 19 (b). The Case Manager 
shall prompt ly  provide a copy o f  the Parties' 
proposals t o  the Arbitrator, unless the Parties 
agree that they should not be provided t o  the 
Arbitrator. At  any t ime pr ior  t o  the close of the 
Arbitration Hearing, the Parties m a y  exchange 
revised wri t ten proposals or demands, which 

Arbitration Option 

or demand, as applicable, a n d  tha t  they  be- 



shall supersede a l l  pr ior  proposals The re- 
vised wri t ten proposals shall be provided t o  
the Case Manager who shall prompt ly provide 
them to the Arbitrator, unless the Parties agree 
otherwise 

ib i  If the A rb i t rao r  has been informed o f  the 
wr i t ten proposals, in rendering the Award the 
Arbitrator shall choose between the Parties' 
last proposals, selecting the proposal that the 
Arbitrator f inds most reasonable and appropri- 
ate in  l ight of thB standard set for th in Rule 
19(b) This provision modif ies Rule 19if) in  that 
no written statement of reasons shall accom- 
pany the Award 

( c )  If the Arbitrator has not been in formed of 
the wr i t ten proposals, the Arbitrator shall 
render the Award as if pursuant t o  Rule 19, 
except that  the Award shall thereafter be 
corrected t o  conform t o  the closest of the last 
proposals, and the closest of the last proposals 
wi l l  become the Award 

(d)  Other than a s  provided herein, the provi  
sions of Rule 19 shall be applicable 
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